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Justice -Benedict's Decision in Coney Island Case Is

Highly  Important in Preventin& Any Obstruction:.

- of the People’s

beaches belong to the pub-
lic.” The people hold the fee
title to tidal lands in thelr
soverelgn capacity in trust
for the benefit of the public. The
foreshore !s to be considered for
practical purpoges as a public high-
way.
" 7hat {8 the essence of the highly
important opinion handed down the
other day by Supreme Court Justice
Benediet in Kings County—in the
case of the People of the State of
New York against Steeplechase Park
Company, Emilie Huber, and others.
So ruling Justice Benedict ordered
off the Coney Island beaches the
fences, barriers and other structures
that serve as private obstructions
upon this—a public highway. The
decislon had to do directly only with
& small strip of the Coney Island
peach, but it points none the less
to every obstruction which has been
reared upon the foreshore of Long
Island, or upon the foreshore of any
other navigable water in this State.

Tt 1a the latest contribution to the
voluminous and interesting literature
and law of that debatable territory,
the portion of land lying between the
Jow water mark and the high water
mark on a tide-washed shore.

It means simply that nothingmust in-
terferewith the public's reasonable use
of the beaches for bathing, traveling,
and recreation generally. In recent
cases, fought all the way to the
Court of Appeals, the riparian owner
established his right to run a bpler
out from his land to the water. He
may have his private dock, but as
Attorney General Carmody reads the
decision of Justice Benedict, no
private dock and no other structure
may be so built as to interfere with
the right of every one of us to enjoy
the beaches of the State. And on the
strength of the decision the fight
against such obstructions will be
pushed till all the beaches are clear.

If this decision, or such a decision
in a similar case, is sustained by the
Court of Appeals, it will mean many
changes. The seashore householder
may not build anything to fence off
as his own the beach in front of
his home. The bathing houses at
Coney and at Brighton and down
toward Sea. Gate may ralse no bars
of any sort. No hotel may rule the
beach it fronts upon. The ropes must

- come down. The long fenced-in, pay-

ag-you-enter state of Manhattan.
Beach will have to change. Fees,
however small, may not be charged
to keep any part of the foreshore
« axclusive.”” The beaches belong to
the public. :

At the request of THR SUNDAY
TmEs, Attorney General Thomas
Carmody hes written this statement
of the Steeplachase Park case, and
his programme with regard to it:

“he deciston of Mr. Justice Bene-
dict, recently rendered in the case of
the People of the State of New York
against Steeplechase Park Company,
Huber, and others, directing the re-
mova)] of certain permanent struc-
tures on the beach or foreshore of
thelr premises situate on Surt
Avenue and tho Atlantic Ocean at
Coney Island, establishes a principle
for which the Attorney General's de-
partment has been contending for
two years, nemely: that grants of
7and under navigable watera by the
Btate of New York through the Land
Board, either for commercial pur-
poses or for beneficlal enjoyment,
must be taken under the impliied reser-
valon to the People of the State of
e reasonsble use, for traveling,
pething, end recreation of the land
Petween high and low water mark.

s*the principle 18 old and funda-
gmental. The public has the right to
«3p the navigable waters of the State.
7his includes all land up to high
mater mark. This is a sovereisn
#ight vested in the People, end can
not be allenated either by the Legis-
faturs or any State authority except
in:the. interest of navigation or for
qli&:public good.

¥ Q@rants Appear-‘Absolute.

" Many of the grants of lan@ under
water around New York mede during
the past by the Land Board ars ap-
perently absolute, and in termg do
not contain this reservation. This
was g0 of one of the grants involved
in the Steeplechase case,

s phe Attorney General's depart-
ment contends that this reservation
is implied, and commenced an action
for the purpose of vindicating _this
prineiple, which resulted in Justice
Benediot’'s decision. This decision
holds: -

Thers are no restrictions upon_ the
grant, but, on the other hand, there
are no words to indicate any intention
to surrender or extinguish the public
richt of passage. Hence, I conclude
that her grant doesg not operate tg de-
prive the public of such right. I do
not hold t the grant is void, but
merely that it is to be construed as
sgltg.ect to the public right afore-
8

«The judgment of the court in the
Steeplechase case directs that the
following structures on the property
fnvolved be removed: the fences and
barriers on elther side of Steeple-
chase Park, owned or used by the
defendants; the luncheon pavilion on
the Huber property and the platform
eonnecting the same with the piler;
the roller coaster and machine horse
rallway, in so far as these structures
or any of them project beyond the
mean high water line. It provides
thet the plers may remain, provided
that spitable means of free. passage
under or around them be maintained.
In other words, the decision is that
211 obstructions must be removed
/that prevent free enjoyment of the
putiic right_te uge- the beach, and
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that all sfructures must be erected
in such a way as not to. obstruct
this right.,

« 1t is the intention of the Attorney
General's department to bring actions
for the purpose of removing such ob-
structions' wherever they exist on the
shores of navigable waters. A com-
plaint now exists. in respect to certain
structures on Manhattan beach, and
an action has recently been brought
by the Attorney General against the
Delaware & Hudson <Company to
compel the:removal of obstructions

. on the beach at Lake George.

Contentions to-be Made.

“All that will be contended for
by the Attorney. General.ls that the
-piers, bulkheads, docks and other
structures which patentees have
erected under patents from the State
must be so erected as not to ob-
struct the enjoyment by the public
of the reasonable use of the beach.
These patents, many of them, have
been granted for nominal consider-
ations, and it could never have been
contended thatgthey were to convey
title in derogation. of _thé sovereign
rights of the people, even though
. the power to convey wera unques-
tioned.” <
Broadly, and not without humor,
Justice Benedict came to this con-
clusion:
“ The. structures which encroach
upon the beach in front of the de-
fendants’ upland other than the
pler and proper approaches thereto,
and possibly the Jetty, are publle
nuisances and should be abated as
such. They are 'purprestures,"&.
term defined by Littleton as ‘a clan-
destine encroachment for appropri-
ation upon lands or water that should
be common or public, because they
encroach upon what, go far as the
right of passage is concerned, is to
be considered for practical purposges
as & public highway.

“The public has the right to pass
over the foreshore, between mean

Reasonable Use of the Shore.

ures with a dump cart; but the pub~.
lc 1s not lmited to that means of
vehioular traffic or.agency of user:

“ If you can lawfully-get to the sea~
shore I apprehend you can bathe
there,”” observed an English Judge
nearly a hlndred years. ago, and
Judge Werner, in the Barnes-case,
gpoke of the right of passage as “a
necessary incident’ to the right of
the public to use ihe  tlde-washed
foreshore for fishing, bathing, and
boating. .

A member of the New York bar who’
has taken a special interést in the
history of riparian rights—* peculiar
rights, neither wholly terrestrial nor
entirely aquatic, which might almost
be denominated , amphibious'—is
Frederic R. Coudert. '

«1 can recall offhand,” he sald-the
other day, ‘“no case’ in .which the
Court of Appeals has decided square-
ly on the right of the pedestrian on

Barnes: cags, and the Court of Aps
péals, while holding, as in' the Brook-
haven case, that the owner had a
right to erect a pier which might in-
cidentally be an obstruction to pedes-
- trians on’ the foreshore, took the.view -
that this right was limited to the
necesslties of the situation.”

The lohg succession of-legal battles’
tougl)n_t on the foreshore. both in this
country afid in England have been in
no small degree. fomented by the
presence in our.law .6f the doctrins
of jus privatum, a worrisome inheri-
tance from the days of the Btuart
Kings, g relie of unserupulous Stuart
greed bequeathed for the distraction
of the courts, Or so Mr. Coudert has
plctured it in a paper in his new
book * Certainty and Justice.”

Briefly the jus privatum was that
upon which the Crown based its claim
to the private ownership of the fore-
shore, -

“The study of the history of legal
institutions has been said to tend to
make one a legal skeptic,” writes Mr,
Coudert. * The history of the Englisn
law 18 admirably 1illustrative of the
development of legal theorles and
their erection into principles or rules
which come to be clothed with an
almost sacred character, yet whose
origin upon examination is sometimes

f1lled with zeal to enlarge the royal
jurisdiction; but all these cases geemt
to have been unsuccessful until the
famous case of Attorney Ceneral Vi

‘Philpot in 1628, which, we may say

in passing, is mentioned in the dis-
senting opinion in the- Brookhaven

case as the leading English case ess

tablishing that doctrine.

Tt is. extraordinary that it should
be the foundation of a rule of prope
erty law, which, until 1907, was the
law In the State of New York, when
we reflect that the case was de<
cided by Judges, some of whom sat
in the famous. Ship Money case and
upon whom history has Dplaced a
heavy load ‘of obloguy:; The decision
was apparently procured, as the Ship
Money judgment had been by the
personal pressure. of Charles L, for
the purpose of obtaining for the Crown
properties and revenues to which it
had no just title. The claim, says

- Mr. Moore, was founded In untruth

and injustice, and the too great in-
sistence upon it by Charles I. unques-
tionably was one of the causes of the
great revolution.

# 81y Thomas Townsend, writing to
a frlend ag to the Philpot case, in-
timates that it will be properly dis-
posed of ‘when some of the barons
have recelved directions fram the

high water mark and mean Tow
water mark, at any polnt and at
all times of tWe day and night, on
foot or in vehicles, and to do so on
dry ground, -except when the state
of the tide makes. that impossible,
subject only.to theTight of the owner
of the upland.to maintain a pler or
dock or suitable "approaches.

& Probably it would always be pos-

-gible for persons in bathing suits to

pass over the beach, outside of the

obstruoctions, es s indicated in some

of the photographs, but the defend-
ants are not entitled to require the
publio to exercise its rights in this
costume. So it might also bs pose-
gible to drive about the spiles used
in support of the defendants’ struot-

the beach—on the right-of the bather,
if you will. The public right to the
beach has been recognized, but as the
law has stood that right is subordi-
nate to the riparian owner's right of
access to the water. I feel surs that
the law would be.against any riparian
owner .whose pler -Interfered with
navigation, but not so sure that even
an obstructive pler; if necessary to
the riparian.owner’s purposes of ac-
cess, could be regardfed as an interfer-
ence with the public right to pass
along the foreshore. .
* Were the riparian owner's rights
fn the foreshore so exclusive as to
permit his erecting a barrier which
prevented the public walking on the
berch? That was the question in the

‘found.to be based upon a misconcep-
tion of a historic situation. '
*The theory of the kingly owner=
ship of the foreshore was invented by
an Ingenious Crown lawyer, one
Thomas Digges, In the reign of Bliza-
beth, His claim was that the fore-
shore belonged to the Crown, not as
other royal .property, but as part of
the royal prerogative, and he sup-
ported it in a learned thesis on the
subject based upon an gssumption of
a, state of facts of which there is
no .proof. and the reverse of which
almost certainly existed, It appears
that during the reigns of Hlizabeth
and of James I, in a number of cases,
the crown claim to foreshore owner~
ship was made by astute lawyers

King’ The case itself seems to have
been a2 moot case, contrived by the
Stuart monarch for the purpose of
obtaining a decision which might
bring him needed revenues. The
Crown lawyers raised the question by
making a lease of a plece of foreshore
to one Cornelius Vanderbilt with a
view to establishing legal title by an
action. It appears an odd colnci-
dence that the Court of Appeals, two
centuries later in the case of another
Vanderbilt, should have declared as
Now York law the proposition ad-
vanced by an earlier Vanderbilt on
behalf of Charles 1. In the Philpot
case,

“mhat a deoision rendered under
guch clrcumstances should have stood
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_ perhaps, , until - recently - have - been;

in law in the, United States for more
than & century. is a strong commens
tary upon the copservatism of oup
Judges, and perhaps, incidentally,
upon their lack of knowledge of or
indifference to history, at least as
found outside of the reports_of ths
law courts, o

‘““The ‘Grand Remonstrance® o
1641 is almost as noteworthy a lande
mark in the history of English libe
erty and constitutional law as the
Great Charter itself, yet how many
Judges who have learnedly conside"
ered these questions have had in mind
the Twenty-sixth Article of that
memorable document, charging the
King with ‘taking away of men’s
rights under color of the King's titlg
to land between high and low water
mark? e

The dootrina of jus privatum was
not so many years ago brought forth
from the law books and flourished
anew to serve the purposes of Brook~
‘haven, a Long Island town vastly
pleased with the fact that it was
seized of certain lands under water
under royal grants dating as far back
as the seventeenth century. The
town claimed a right to a fes owner-

"ship {n the foreshore under these

grants and therefore leased the
beach to persons other than those
whose property ran at least as far
down as high-water mark—the ri-
parian or littoral owners, as the law-
yers have it.

The town lessees consequently sued
in an actlon for trespass the riparian
owners who had built docks upon
this land. Here was the question:
Had the owner of land abutting upon
the sea or on an arm of the sea, in
which the tide ebbed and flowed, the
right to construct for his own use
o dock glving him access to the
navigable portion of the stream?
Thet wasg the question in the famous
case of Brookhaven vs. Smith. Mr.
Coudert wasg one of the riparian own-
ers who were victims of the Stuart
doctrine of purpresture, or of what
he calls the ' vicious but ancient
legal theory of jus privatum, devised
by Thomas Digges, sanctioned by the
Ship Money Judges, the final mani-
festations of which took the form of
ludicrous antics on the part of petty
town officers intoxicated by the re-
orudescent exuberance of royal pre-
rogative.”

This zealous desire to vindicate the
kingly dignities inherited from Eng-
lish monarchs gave Interest to the
Brookhaven case--in which Mr. Cou-
dert appeared—when it reached the
Court of Appeals, which court ef-
fectively relegated the jus privatum
to the “ very proper category of legal
antiquities.” In his opinion .Judge
Gray said:

English Law Inapplicable.

“The jus privatum of the Crown,
by which the English King was
deemed to own the soil of the sea
and of navigable rivers in his own
right, rather than as a .sovereign
holding it in trust for his peovle, how-
ever applicable to the conditions in
Great Britain were totaliy inapplic-
able to the situations of the Colo-
nists of this country. # ¥ % Theie
is In my opinion the strongest evi-
dence that this 1right has been
abandoned to the proprietors of the
land from the first settlement of tho
province and exercised by them to the
present day so as to have become &
common right and thus the common
law.”

“ Here,” says Mr. Coudert, * at last
the coupe de grice has been given
to the old doctrine. The elaborate
structure, invented by the keen but
time-serving Digges, adopted by the
Stuart Kings, sanctioned by subserv-
ient Judges and finally through the
invincible English love of precedent
become part of the common law, has
at length died in the year 1307 as the
result of a lawsuit over a little dock
on a Long Island shore. The doc-
trine of the Brookhaven case has been
reaffirmed and distinguished in the
case of Barnes v. Midland Rallroad
Terminal Company, decided Nov, 10,
1908.” ,

It i3 to these two cases as declded
by the Court of Appeals of this State
and to thelr corollaries that Justice
Benedict turned for his rule. In his
decision, he says: .

“ The Barnes case recognized a pub-
lic right of passage over all lands '
over which the tide ebbs and flows.
A public right of passage includes not
only the right to pass on fool, but
also, where it is possible, with vehi-
cles, including vehicles drawn or pro-
pelled by horse or other motive power.
In other words, as I interpret tho
Barnes case, it recognizes thuat «
beach between high and low waler
mark constitutes a sort of nuatural
public highway, and although it may
not be subject to ail the incideutis of
a regularly established public high-
way, it is subject to the rigf,xt of the
public to travel over it by all incans
used on the public highways uf the
State.

“71 also think that {he Barnes cuse
is authority for the proposition that
the people hold the fee title iv such
tidal lands in their sovereign copac- . '
ity in trust for the benefit of the jsub-
lie, or, in other words, that this right |
of public passage over tidal lands .
is of the same nature as-the jus
publicum of the ancient nglish ¢com-
mon law, a term1 which has, I admit,
been usually applied to the right of.
navigation upon navigable .waters, :

but which, under the Barnes Cisse,

seems also applicable to the right of
passage over tidal lands. This right
of passage, whether recognized by the
old common-law writers and deci-
sions or not, but which has been
exercised from time immemorial o'vé;‘
tidal lands, whether in public or
private ownership, is of such a nature -
that it cannot be regarded as having °
had its orlgin in the jus. privatum of
the crown. ..Hence, the only.possible
conclusion is that it is a part of th
jus .publicum, although it may - no

_judicially, Tecognized.”




